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STATE OF DELAWARE
 

PUBLIC EMPLOYMENT RELATIONS BOARD
 

IN RE: 

PETmON TO AMEND BARGAINING UNIT Rep. Pet. No. 95-06-146 
DIVISION OF MENTAL RETARDATION 
COMMUNITY NURSES (KENT & SUSSEX CO.) 

BACKGROUND 

On o r abo ut Jun e 8, 1995, a repre sentation petiti on ad equatel y 

supported by the signatures of at least 30% of the bar gainin g unit was filed 

with the Publ ic Employment Rel ations Board . The petiti on see ks to modif y the 

ex is ting barga in ing un it represented by AFS CME , Distri ct Co unc il 8 1, Local 

35 14, by rem o vin g th e class ifica tio ns of Co mmunity Ment al Retardati on 

Program Nurse and Nurse Supervis or. 

The Petiti on sets forth the foll owin g reasons for the requ est : 

1.	 Kent Sussex Community Service is not a 24 hour per day 
nursing care facility. 

2.	 Kent Sussex Community Service is funded under a diff erent 
bud get than Stockley Center . 

3.	 Nur sing duti es and j ob descripti ons at Kent Sussex Communit y 
Se rvice are tot all y diff erent than thos e at Stockle y Center. 

4 .	 Conce rns and issues at Stockley Center are not the same as those 
at Kent Suss ex Communit y Se rvice and, therefore, the co llective 
bargain ing agreem ent does not address the need s of the Kent 
Su ssex Com munit y Servi ce nurses. 

5.	 The Ken t Sussex Communit y Se rvice nurse s are not under 
Stoc kley Cent er mana gemen t. 

Aft er d ismiss ing the affirm ati ve de fense of the State that the petition 

is untimel y becau se of the contract bar doctr ine, a hearin g was scheduled for 

1247
 



I 
October 24 , 1995. A letter dated Septembe r 15. J995, concerni ng the pu rpose of 

th e hea ring prov ides, in re leva nt part : 

The Rules and Regulations of the PERB provide that a modifi cation 
pet itio n will be en te rta ined "... in the eve nt there is a substantia l 
mod ification in the natur e of the dutie s and working co nditions of 
a position within the bargaini ng unit , or a new position is created 
or there is some othe r compelling reason for the Board to con sider 
mod ifyin g the designa ted ba rga in ing unit.. . 

As th ese empl oyees have been part of thi s unit since it s creatio n, 
th e partie s sho uld be prepar ed to demon strate that a subs tantia l 
modifi cati on or other comp ellin g reasons for th e modificati on do 
or do not exist . 

Repre senta tives of the Pe tit ione r, the Sta te and AFSC ME, Dis trict 

Cou nci l 8 1, Loca l 3514 we re pr esent at th e hear ing and afforde d th e 

op por t unity to full y part icipa te. 

ISSUE 

I. Wheth er the peti tion is proper ly fil ed in that i t sat isf ie s the 

thre shold conditi ons set forth in PERB Rule 3.4 (8)1 

2 . If so, wh ether th e c lass ific a tio ns o f Community Me nta l 

Re ta rdation Nu rse and Co mmun ity Me nta l Retardat ion Nu rse Supe rvi sor are no 

longer appropr iate for in c lu s ion in th e bar gain ing unit repr esent ed by 

AFS CME, Council 81, Local 35 141 

OPlNlON 

In order to establi sh that th e petit ion IS prop erly filed , the Pe titione r 

must first satis fy one or more of the thre sho ld cri teria set forth in PER B Ru le 

3.4 (8 ) that : (1 ) there has been a substan tial change in the nature of the duties 

an d working co nditi ons of the position in que stion ; or (2) a new job has bee n 

crea ted; or (3) some other co mpe ll ing reason wa rra nt s co nsi de ration of th e 

p etiti on . 
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The petiti on does not allege either that a new positi on was creat ed or 

that a compe lling ci rcumstance j usti fies the Board 's review of the un it. The 

Pet ition er , theref ore, must show a substantial change in the natur e of the 

dutie s and wor king conditions of the Co mmunity Mental Retard ati on Prog ram 

Nur se and Nur se Super visor cla ssifi cati ons s ince the unit was rec ertified as 

appropria te by the Secretary of Labor on Februa ry 26. 1982. 

Th e ar gum ent s set fort h by the Petitioner are not persuasive. 

Neither the fundin g of the community nur ses, the fact that the Kent Sussex 

Community Services is not a twenty-four (24) hour nur sing care service as is 

the S tock ley Ce nte r, nor bud getar y cons ide rations addr ess the issue of 

substantial change in the nature of the du ties and working condi tio ns of the 

affec ted positions. Furthermore, at that time the uni t was cert ified in 1982. the 

nur ses perf ormed their duties at differ ent locati ons. 

The six (6) incumb ents in the cl assifi cation of Co mmunity Mental 

Retard ati on Progr am Nurse and Nurse Sup er visor te stified that the duti es of 

th e community nur se are significantly diff erent from the nur ses assign ed to 

th e Stockl ey Ce nter. The record , how ever , establi sh es that s igni ficant 

differ ences exi sted betw een the position s within the Stockley Cent er and those 

within the Kent Sussex Community Servi ce at the time the unit was certified in 

1982 . 

There is no ev idence of record that the jo b of communit y nur se 

sig nificantly c hange d since 1982 . Whil e meth odol og y und oub tedl y ha s 

changed ove r the yea rs , the pri mar y resp onsibilit y of the co mmuni ty nur ses 

continues to provide for the care of the mentally retarded . 

Th e enume rate d cri te ria for det erminin g an appr opriat e bar gainin g 

unit do not includ e the preference of indi vidual employees. The desire of the 
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e mplo yee s c once rnin g repr esent ati on i s exp re ssed so le ly thr ou gh th e 

ce rtifica tio n and dece rtificat ion proces s whe re the maj orit y of the bargainin g 

unit members vo ting is controlling . 

DECISION 

Co nsistent with the foreg oing discussion . Represent ation Petition No. 

95·06· 146 is dismissed for the reason that it fa ils to sati sfy one or more of the 

thr eshold criteria set forth in PERB Rule 3.4(8). 

IT IS SO ORDERED. 

(slC ha rles D, Lo ne. I e. lsID eb orah Murr qy-Sh eppa rd 
Executi ve Dir ect or Pr in cipa l Assi s tant
 
Del. Public Employment ReI. Bd. Del. Public Employment ReI. Bd .
 

DATED : Noyember 7. 1995 -
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